
February 12,2003

Via Electronic Filing

Honorable Michael K. Powell, Chairman
Honorable Kathleen Abernathy, Commissioner
Honorable Jonathan Adelstein, Commissioner
Honorable Michael Copps, Commissioner
Honorable Kevin Martin, Commissioner
Federal Communications Commission
445 12th Street SW
Washington, DC 20554

Re: Ex Parte
CC Docket Nos. 01-338, 96-98, and 98-147

Chairman Powell and Commissioners:

On February 6, 2003, the National Association of Regulatory Utility
Commissioners ("NARUC") proposed a set of unbundling principles and standards that
warrants strong and serious consideration in this proceeding. I The framework articulated
by NARUC is fully consistent with the D.C. Circuit's decision in USTA,2 and we the
undersigned 63 companies - urge the Commission to adopt this framework in the
pending Triennial Review proceeding.

Our companies have invested billions ofdollars in infrastructure, and have
led the way in deploying innovative local telecommunications services to millions of
consumers throughout the United States. Our business plans have been developed in
reliance upon the twin promises of the 1996 Telecommunications Act and state and
federal unbundling rules. State commissions have been the vanguard ofour attempts to
enter the local market and are the entities in by far the best position to undertake the
"granular impairment" analysis required by USTA. The NARUC framework provides for
that granularity.

NARUC articulates six principles that lie at the heart of its proposal. Of
critical importance to new entrants in local telecommunications markets is the principle
that all network elements that currently are made available for leasing pursuant to Section
251 (c)(3) of the 1996 Act must continue to be made available until the states determine
otherwise. In addition, the NARUC principles make clear that the FCC should not
attempt to preempt state decisions, but instead should confirm that Congress gave states

2

See Letter from David Svanda, President, NARUC, et al. to Chairman Powell, CC Docket Nos.
01-338,96-98, and 98-147, filed February 6, 2003.

USTA v. FCC, 290 F.3d 415,422 (D.C. Cir. 2002) ("USTA").
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the right to establish additional unbundling obligations. The final key aspect of the
NARUC proposal provides that state commissions must rule on requests to remove items
from the list of network elements that incumbents must provide.

NARUC's proposal would vest the fact-finding and decision-making
burdens ofconsidering whether to "delist" network elements with state commissions. In
this way, the NARUC framework allows the Commission to respond appropriately to the
decision of the D.C. Circuit in USTA, which directs the Commission to adopt an
impairment standard that allows for detailed, fact-based application ofthe impairment
factors rather than a uniform national rule that applies to every geographic market and
customer class. The NARUC framework recognizes that the task of identifying specific
unbundling needs for particular services offered by entrants to consumers in particular
geographic areas is a highly-fact intensive process - a process the FCC cannot
accomplish in this (or indeed, any other) general, national rule-making. The NARUC
framework thus avoids the pitfall of implementing unbundling rules of ,'unvarying
national scope" that the D.C. Circuit overturned in USTA. We believe that the framework
contemplated by NARUC would help foster competitive conditions most conducive to
continued entry, investment and vibrant competition.

At bottom, the NARUC framework will promote the continued growth and
expansion of local competition by ensuring that innovative local telecommunications
services are available to all consumers - including mass-market residential and small
business customers -- throughout the country. The framework does so by grounding the
fact-specific "impairment" issues presented in the Triennial Review proceeding in the
forums that can resolve them best. To the extent that unbundling obligations would need
to be relieved in the future, that impairment analysis must take place on a market-by
market basis and, indeed, on a service-by-service basis. Since the NARUC framework
recognizes the nuanced "impairment" inquiry that the law requires, we accordingly
strongly urge you to follow this framework in making your final decision in the Triennial
Review proceeding.

Sincerely,

sl

Eric D. Brown
President and Founder
A+ American Discount Telecom

lsi

Richard Brown
CEO
AccessPoint, Inc.
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/s/

Tom Wright
CEO
Access Integrated Networks

/s/

Michael Conway
President and CEO
ACC:XX Communications

/s/

Avio Lonstein
CEO
AireSpring

/s/

Becky Watson
Executive Vice President
Apollo Communications

/s/

Tom Gravina
President & CEO
ATX Communications

/s/

David Scott
President & CEO
Birch Telecom

/s/

Michael Weprin
CEO
BridgeCom

/s/

Lance C. Honea
CEO
Access One Inc.

/s/

Kevin Schoen
CEO
ACD Telecom, Inc.

/s/

Robert Buchta
President
AMI Communications, Inc.

/s/

Tom Bade
President
Arizona Dialtone, Inc.

/s/

Joe Magliulo
President
Best Telecom

/s/

Ken Baritz
CEO
BiznessOnline.com, Inc.

/s/

VemKennedy
President & CEO
Broadview Networks
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/s/

William H. Oberlin
President and CEO
Bullseye Telecom, Inc.

/s/

Rust Muirhead
CEO
Connecticut Telephone

/s/

GeneE. Lane
President & CEO
Direct Line Communications

/s/

Sean M. Dandley
President & CEO
DSCI Corporation

/s/

Ed Jacobs
President & CEO
ECI Communications, Inc.

/s/

Richard Smith
President & CEO
Eschelon Telecom Inc.

/s/

Jeff Buckingham
President
Call America

/s/

Patrick Freeman
President & CEO
Cordia Communications

/s/

Gregg T. Kamper
Senior VP and General Manager
Dominion Telecom, Inc.

/s/

Robert Mocas
President
Easton Telecom Services, Inc.

/s/

Bruce Allen Summers
CEO
Enhanced Communications

Group, LLC

/s/

Joseph P. Gillette
President & CEO
Eureka Broadband Corp.
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/s/

Red Parsons
Executive Vice President
eXpelTel

/s/

William Morrow
Vice-Chairman, CEO
Grande Communications

/s/

Richard S. Pontin
President
Ionex Telecommunications, Inc.

/s/

Jonathan Lieberman
President
ISN Communications

/s/

Roscoe Young
CEO
KMC Telecom

/s/

Mike Miller
CEO
Line Systems, Inc.

/s/

GentCav
President
G4 Communications Corp.

/s/

George Pappas
President and CEO
Groveline Communications

/s/

Joseph Gregori
CEO
InfoHighway Communications

/s/

Larry Williams
Chairman
ITC"DeltaCom

/s/

Jerry Finefrock
Founder
LDMI Telecommunications Inc.

/s/

Freddie Bleiweiss
President
Loop Zero Networks
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lsI

Jay Monaghan
Chief Service OfficerMcGraw
Communications

lsI

Alan L. Creighton
President & CEO
Momentum Business Solutions

lsI

Paul H. Riss
CEO
New Rochelle Telephone Corp.

lsI

William Bongiorno
President & CEO
NextGen Telephone, Inc.

lsI

Brad Worthington
Executive Vice President & COO
NTS Communications, Inc.

lsI

Alan J. Powers
CEO
OneStar Communications, Inc.

lsI

Jerry E. Holt
President
Midwestern Telecommunications, Inc.

lsI

Dennis J. Ferra
CEO
Navigator Telecommunications, LLC

lsI

Jim Akerhielm
President & CEO
NewSouth Communications Corp.

lsI

William K. Miller
President
Northern Telephone & Data Corp.

lsI

Dick Boudria
President & CEO
NUl Telecom

lsI

Danny Bottoms
President & CEO
OnFiber Communications, Inc.
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/s/

Beverley Kerkes
Director of Operations
Planet Access, Inc.

/s/

Dennis Houlihan
President & CEO
Sage Telecom

/s/

Gabe Battista
Chairman & CEO
Talk America, Inc.

/s/

Bill Linsmeier
President & CEO
TCO Network Inc.

/s/

A. Joe Mitchell, Jr.
President & CEO
VarTec Telecom

/s/

Gregg Smith
CEO
Z-Tel Technologies, Inc.

/s/

David C. McCourt
Chairmen & CEO
RCN Telecom Services, Inc.

/s/

Jack Dayan
President & CEO
Spectrotel

/s/

Dale Schmick
Vice President
The Pager & Phone Company

/s/

Daniel I. Galkin
COO
TMC Communications Inc.

/s/

Mark Senda
CEO
Xspedius Management Co., LLC

cc: Dan Gonzalez (by electronic mail)
Matthew Brill (by electronic mail)
Jordan Goldstein (by electronic mail)
Lisa Zaina (by electronic mail)
Senator John McCain (by overnight mail)
Senator Fritz Hollings (by overnight mail)
Mr. Karl Rove (by overnight mail)


